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C. Wright, i McLean (U. S.) 509; People v. Porter, 6 Cal. 27; Gates v. 
Delaware, 12 Iowa, 405; Olmsted v. Dennis, 71 N. Y. 378; State v. 
Ft«.s, 49 Ala. 402. All of these cases follow the theory of U. S. v. Wright, 
supra. "There can be no doubt," recites the opinion, "that a civil officer 
has a right to resign his office at pleasure, and it is not in the power of 
the Executive to compel him to remain in office. It is only necessary that 
the resignation be received to take effect, and this does not depend upon the 
acceptance or rejection of the resignation by the President." The view in 
accord with the principal case finds its most authoritative expression in 
Edwards v. United States, 103 U. S. 471. "After an office was conferred and 
assumed, it could not be laid down without the consent of the appointing 
power," the theory being that "the public has a right to the services of all 
the citizens, and may demand them in all civil departments as well as in the 
military." Hoke v. Henderson, 4 Dev. L. (N. C.) 1. Other cases reaching 
the same conclusion are People v. Williams, 145 111. 573 ; State v. Clayton, 27 
Kan. 442; Clark v. Board of Education, 112 Mich. 656. The weight of 
authority is in accord with the common law rule which the principal case 
follows. 

Sales — Good Will — Solicitation of Old Customers — Professional and 
Trading Partnerships. — The plaintiff, Foss, and the defendant were partners 
engaged in the practice of dentistry in Boston, and, upon a dissolution of 
the firm, the defendant sold to the plaintiff his interest in the office furniture 
and equipment, with the good-will of the business. Foss subsequently 
formed a partnership with plaintiff, Marston, to whom he conveyed a half 
interest in the personal property, including the good-will, and continued the 
business in the same city. After a lapse of three years, the defendant opened 
an office in Boston and carried on the practice of his profession. He sent out 
letters soliciting the patronage of the old firm's patrons, and subsequently his 
business was supported mainly by such patients. Held, (A) that a decree 
enjoining defendant from practicing his profession within the city limits of 
Boston be entered; and (B), if plaintiffs requested, such money damages be 
assessed as they might have sustained from the breach of the contract. Foss 
et al. v. Roby (1907), — Mass. — , 81 N. E. Rep. 199, 

An accurate and satisfactory definition of the term "good-will" has never 
been invented. Lord Eldon, in Cruttwell v. Lye, 17 Ves. Jr. 335, said : "The 
good-will, which has been the subject of sale, is nothing more than the prob- 
ability that the old customers will resort to the old place." In Churton v. 
Douglas, John. 174, Wood, V. C, said : "Good-will must mean every advan- 
tage * * * that has been acquired by the old firm in carrying on its 
business, whether connected with premises in which the business was pre- 
viously carried on, or with the name of the late firm, or with any other matter 
carrying with it the benefit of the business." These cases involved the sale 
of the good-will of mercantile concerns. Lord Herschell says in the leading 
case of Trego v. Hunt [1896], A. C. 7, that a vendee of a good-will "knows 
what members of a community are purchasers of the articles in which he 
deals, and are not attached by custom to any other establishment," BralEy, 
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J., in the principal case, distinguishes such cases, where the value of the 
good-will depends largely upon locality, from cases involving the sale of the 
good-will of a professional partnership, and says : "But, in a partnership for 
the practice of dentistry, the personal qualities of integrity, professional skill, 
and ability attach to, and follow the person, not the place." In such cases 
the value of the good-will, it seems, consists wholly in the advantage the 
vendee obtains by the retirement of the vendor from the field. See Dwight 
v. Hamilton, 113 Mass. 175 ; Austen v. Boys, 2 DeG. & J. 626; Small v. Graves, 
19 L. J. Ch. 157; Palmer v. Mallet [1887], 36 Ch. Div. 411. The doctrine 
that a vendor of the good-will cannot solicit the old customers of the old firm 
was first announced in Labouchere v. Dawson [1872], L. R. 13, Eq. Cas. 322, 
but it was said that in the absence of an agreement to the contrary, such a 
sale would not preclude the vendor from setting up the „same kind of business 
either in the same neighborhood or elsewhere. In Churton v. Douglas, supra, 
which was decided thirteen years previously to Labouchere v. Dawson, Wood, 
V. C, said: "Upon a sale of the good-will of a business, the vendor is not 
precluded from carrying on precisely similar business, with all the advantages 
he may be able to acquire from his own industry and labor, and from the 
regard people may have for him; and that in a place next door, for example, 
to the very place where the former business was carried on" ; and that, "if the 
purchaser wishes to prevent that step from being taken, it is his fault if he 
does not take care to insert provision to that effect in the deed." For several 
years this was the law, but was rejected by Pearson v. Pearson [1884], 27 
Ch. Div. 145, and Vernon v. Hallam [1886], 34 Ch. Div. 748. These two cases 
were overruled, however, in the case of Trego v. Hunt, supra. While a 
number of American authorities are in conflict with Trego v. Hunt, the 
weight of authority seems to be in conformity with the decision in that case. 
These cases have had to do with the sale of the good-will of mercantile firms. 
The principal case is to be noted in that in the sale of the good-will of a 
professional practice, there is an implied condition that the vendor will not 
engage in the same business in the locality where the old business was carried 
on; and that if he does, the courts will enjoin him. In support of the case 
are Dwight v. Hamilton, supra; Palmer v. Mallet [1887], 36 Ch. Div. 411; 
Webster v. Williams, 64 Ark. 101 ; Timmerman v. Dever, 52 Mich. 34. For a 
discussion of solicitation after the sale of a good-will, see V Mich. Law 
Rev., 295. 

Trial — Appeal to Prejudice in Argument. — In an action against a rail- 
road company for damages for the alleged negligent burning of plaintiff's 
house, plaintiff's counsel, in addressing the jury, said: "Anyone who may 
have a fire will find some one coming from the railroad company to testify 
that the engine was in repair. * * * You and I may be in error. You 
make mistakes, and so does it, but you will not make any if you are a railroad 
man, and if a request is made to your company to pay some man whose 
house was burned. * * * But my brother says, 'Here is Mr. Osier, and 
he comes here, and he isn't interested at all. He is not working for the Lake 
Shore now.' Well, but he was working for the Lake Shore when he swore 



